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Consumer Defendant’s Motion For Definite Statement

MUNICIPAL/COMMON PLEAS COURT

COUNTY, OHIO

Case No. 

Plaintiff

vs.

DEFENDANT’S MOTION FOR 
DEFINITE STATEMENT;

MEMORANDUM
Defendant
Pursuant to Rules 10(D) and 12(E) of the Rules of Civil Procedure Defendant respectfully moves this Court for more definite statements because Plaintiff has failed to attach an account or other written instrument evidencing  the account sued upon. 

MEMORANDUM 
Plaintiff has filed a Complaint and failed to attach a copy of defendant’s claimed account in violation of  Rule 10(D)of the Ohio Rules of Civil Procedure which requires that when a claim “is founded on an account or other written instrument, a copy thereof must be attached to the pleading.”  Plaintiff attached an affidavit from an unknown agent but it does not approximate what a reasonable mind would consider an account.

A proper statement of account must include the following:

1.
A starting zero balance;

2.
Each and every transaction since the zero balance, showing date, amount, and                     
 identification; and

3. A running balance or other arrangement which permits calculation of the amount due.

Asset Acceptance Corp. v. Proctor, 156 Ohio App. 3d 60 (4th District 2004);  Arthur v. Parenteau, 102 Ohio App.3d 302, 657 N.E.2d 284 (Union 1995); AMF, Inc., v. Mravec, 2 Ohio App.3d 29, 31, 440 N.E.2d 600 (Cuyahoga 1981); American Sec. Serv., Inc., v. Baumann, 32 Ohio App.2d 237, 239, 289 N.E.2d  373 (Franklin 1972); Brown v. Columbus Stamping & Mfg. Co., 9 Ohio App.2d 123, 126, 223 N.E.2d 373 (Franklin 1967).   Plaintiff’s failure to attach the instrument on which it bases its claim renders the complaint so vague that defendant cannot reasonably form a responsive pleading. Rule 12(E).

 Further, Plaintiff states that the account at issue was assigned to it.  Pursuant to O.R.C. § 1319.12(C)(3) assignments of such debt must be “manifested by a written agreement ...[which] shall state the  effective date of the assignment and the consideration paid ...for the assignment and shall expressly authorize the ...[referral] of the assigned account, bill, or other evidence of indebtedness to an attorney admitted to the practice of law in this state for the commencement of litigation.”  Because plaintiff’s claim of an assigned account must by law be founded upon a written instrument of assignment by corollary a copy of that written instrument of assignment must necessarily accompany the above-mentioned statement of account required by Rule 10(D).  The failure of Plaintiff to provide a copy of the assignment of debt claimed along with the statement of account makes the claim too vague to permit an answer (not to mention the indication that the plaintiff is not the real party in interest per Rule 17).

Defendant is entitled to the above-mentioned account information and proof of assignment because it is required by law and so that she may adequately respond and/or defend herself in this litigation. See also Mercy Franciscan Hospital v. Willis 2004-Ohio-5058. Defendant requests that pursuant to Rules 10(D) and 12(E) the Court order plaintiff to provide proper account information and documentation of ownership of defendant’s alleged account as stated herein so defendant may reasonably respond to the Complaint filed against her.  
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