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***** *. *****, pro per  

##### *. ******* **.

**********, **  *****
(###) ###-####
<**********@********.com>

UNITED STATES DISTRICT COURT

FOR THE DISTRICT OF ARIZONA

	***** *. *****, pro per


                               Plaintiff,


Vs.

BRIAN T. MOYNIHAN, and/or his successor, individually, and in his official capacity as PRES/CEO OF BAC HOME LOANS SERVICING, LP, 
JAMES F. TAYLOR and/or his successor, individually, and in his official capacity as PRES. OF FIN.& ADMIN. OF RECONTRUST COMPANY, N.A., 
,

BRIAN T. MOYNIHAN, and/or his successor, individually, and in his official capacity as PRES/CEO OF BANK OF AMERICA N.A., 
BRUCE PARADIS, and/or his successor, individually, and in his official capacity as PRES/CEO OF HOMECOMINGS FINANCIAL, LLC (F/K/A HOMECOMINGS FINANCIAL NETWORK, INC.), 
ANGELO MOZILO, and/or his successor, individually, and in his official capacity as PRES/CEO OF COUNTRYWIDE HOME LOANS, INC., 
R.K. ARNOLD and/or his successor, individually, and in his official capacity as PRES/CEO OF MORTGAGE ELECTRONIC REGISTRATION SYSTEMS, INC., 
AND JOHN DOES (Investors) 1-10,000,

      Et al,                                Defendant. 
	)

)

)

)

)

)

)
)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)

)
	Case no: **-##-#####-***-***
                  EMERGENCY
   PETITION FOR TEMPORARY   

   RESTRAINING ORDER AND 

   PRELIMINARY INJUNCTION

   (TRUSTEE SALE DATE: 9/9/2010)
         (Oral Argument Requested)
  Assigned to Honorable

  ******* *. ********


      
Plaintiff, ***** *. *****, (“***** *****”) pursuant to Federal Rules of Civil Procedure Rule 65, moves for a temporary restraining order and preliminary injunction to prevent Brian T. Moynihan from conducting the felonious act of unlawful conversion of ***** *****’s real Property through the unlawful Trustee’s Sale set for September 9, 2010 by his corporation Bank of America, N.A. and/or BAC Home Loan’s Servicing, LP.  At no time, has any of the Defendants produced any documentation that their corporations have a lawful and valid chain of title to Plaintiff’s real property. Furthermore, no Defendant has denied the affidavits by banking expert witness, William McCaffrey filed with this Court on July 30, 2010 and August 2, 2010 respectfully.  Thus, Brian T. Moynihan has not established to this Court that his corporations, Bank of America, N.A. and/or BAC Home Loans Servicing, LP are qualified to act and exercise the powers and remedies of the Beneficiary pursuant to A.R.S. § 33-801 et seq. 

Pursuant to, inter alia, U.C.C. and/or, inter alia, A.R.S. Title 47, ***** ***** hereby questions the authenticity and validity of the signatures of all parties, therefore requiring any and all said parties to provide evidence of authenticity and validity for any and all signatures on any and all documents and/or pleadings.  


Pursuant to, inter alia, A.R.S. §§ 39-161, 13-2301et seq, 33-801 et seq, 33-420 and others, ***** ***** questions the authenticity and validity of all recorded and/or notarized documents.

I.
INTRODUCTION
On or about June 15, 2010, ***** ***** discovered her Deed of Trust was sold to Alternative Loan Trust 2005-J13 whose master servicer is Brian T. Moynihan’s corporation, Bank of America, N.A. / BAC Home Loans Servicing, LP. Furthermore, she has discovered her Deed of Trust is not lawfully assigned to the present purported beneficiary, Brian T. Moynihan’s corporation, Bank of America, N.A. / BAC Home Loans Servicing, LP.  Through banking expert witness, William McCaffrey, ***** ***** has discovered that her Adjustable Rate Note (“Note”) signed and dated May 31, 2006 was deposited into Alternative Loan Trust 2005-J13 prior to the Assignment of Deed of Trust to Bank of America, N.A.   No assignment was recorded in the Maricopa County Recorders office granting beneficial rights to Alternative Loan Trust 2005-J13.  Therefore, the assignment of her Deed of Trust to Bank of America, N.A. is void. 
Furthermore, pursuant to Carpenter v Longan (1872), which has never been overturned, the Deed of Trust and the Promissory Note must never be apart in order for the Deed of Trust to be valid.   Given the fact that ***** *****’s Note has been deposited into Alternative Loan Trust 2005-J13 and yet Bank of America, N.A. is claiming rights to Deed of Trust in question through a Corporate Assignment of Deed of Trust, indicates that the Note and Deed of Trust have not been kept together, thereby invalidating the Deed of Trust.  Despite ***** *****’s demand for production of documents permitted and mandated by Federal law, the beneficiary and its purported nominees, agents and representatives have failed to produce proof that the purported present beneficiary, Alternative Loan Trust 2005-J13 has properly or lawfully acquired that interest.  


   This action has been brought to halt the unlawful conversion of ***** *****’s real property and felonious acts against the state of Arizona through a Trustee’s Sale set for Thursday September 9, 2010 by Brian T. Moynihan’s corporation, Bank of America N.A. and/or BAC Home Loans Servicing, LP who do not have the lawful right or authority to do so.  A Temporary Restraining Order and Preliminary Injunction are necessary to permit and require Brian T. Moynihan to produce evidence that his corporations have the lawful right to proceed with statutory remedies available only to the lawful beneficiary and successor trustee of a Deed of Trust.

/


II.
STATEMENT OF FACTS


1.
***** ***** is the owner of certain real property located within the jurisdiction of this Court located at ##### *. ******* **. **********, **  ***** (the “Property”) evidenced by a Deed of Trust, Maricopa County recorded document no. 20##########5 signed and dated on *** ##, 2006. (See:  Exhibit A) 

2.
According to the Deed of Trust, Homecomings Financial, LLC (f/k/a Homecomings Financial Network, Inc.) was the purported lender.

3.
Pursuant to the terms of the Deed of Trust, Homecomings Financial, LLC (f/k/a Homecomings Financial Network, Inc.) appointed Mortgage Electronic Registration Systems, Inc. (“MERS”) to act as the Nominee, and also to act as Beneficiary. 

4.
On or about May 2010, ***** ***** hired Charles J. Horner and Associates (“Horner”) to conduct a Forensic Examination of the current recorded foreclosure documents, (Corporate Assignment of Deed of Trust, Substitution of Trustee, and Notice of Trustee Sale), all dated February 6, 2010.  (See: Exhibit B)
5.
The Horner Forensic Examination indicates evidence of “Fraud, Malfeasance, and Perjury” resulting in violations of A.R.S. §§ 13-2311, 33-420, 33-804, 33-808, regarding the foreclosure documents which have been committed by Recontrust Company, N.A. (See: Exhibit C)
6.
Upon information and belief, pursuant to Horner’s Examination, the discovery of numerous violations, may cause the original contract/Deed of Trust  and Note to be void in their entirety.

7.
On or about June 9, 2010, ***** ***** hired William McCaffrey (“McCaffrey”) of Housing Mortgage Consultants, Inc. (a certified banking expert witness) to investigate the identity of the actual Holder and Holder in Due Course of her Promissory Note, and what entity (if any) has the right to foreclose on her real property.  

8.
McCaffrey prepared a report that includes the Pooling and Servicing Agreement for Alternative Loan Trust 2005-J13 and two Affidavits dated July 30, 2010 and August 2, 2010 respectively.  (See: Affidavits of William McCaffrey attached here to as Exhibit D) (See also: Pooling and Servicing Agreement and report by Housing Mortgage Consultants, Inc. attached here to as Exhibit E)
9.
According to McCaffrey’s report, Countrywide Home Loans, Inc. sold ***** *****’s promissory note to Alternative Loan Trust 2005-J13.  (See: Exhibit E, page 1 of 220)

10.
According to the Maricopa County Recorders Office, no assignment of deed of trust has been recorded assigning beneficial rights to Countrywide Home Loan’s Inc.   Therefore, the Deed of Trust has a broken chain of title.

11.
Furthermore, without an assignment of Deed of Trust to Countrywide Home Loans, Inc., the Deed of Trust did not stay together with the Note as is required to be enforceable pursuant to Carpenter v Longan. 
12.
According to McCaffrey, the Bond/Certificate Holders of Alternative Loan Trust 2005-J13 has been identified as the current Real Party of Interest.   (See:  Exhibit D)
13.
Also according to McCaffrey’s report, Bank of New York is the Trustee of Alternative Loan Trust 2005-J13. (See: Exhibit E, see: page 1 of 220)
14.
Furthermore, according to McCaffrey’s report, Countrywide Home Loans Servicing LP is the Master Servicer; however, Bank of America/BAC Home Loans Servicing LP acquired Countrywide via a merger.  Therefore, Bank of America/BAC Home Loans Servicing LP is ONLY the Master Servicer and not the Holder of the Note nor the beneficiary of the Deed of Trust.
15.
***** ***** has not received any written notice, nor was there any recorded public notice that the holder of the Promissory Note/Deed of Trust was Alternative Loan Trust 2005-J13.
 
16.
A search of the recorded assignments in the Maricopa County Recorders Office indicates no assignment to Alternative Loan Trust 2005-J13 has been recorded.  Therefore, Alternative Loan Trust 2005-J13 does not possess a valid chain of title evidencing it is the successor Beneficiary and as such is not qualified to act as the Beneficiary of the Deed of Trust as defined by A.R.S.  § 33-801(1).
17.
Furthermore, according to McCaffrey, Brian T. Moynihan’s corporation, Bank of America, N.A. / BAC Home Loans Servicing, LP is not the beneficiary of the Deed of Trust.
18.
Upon information and belief, Brian T. Moynihan’s corporation, Bank of America, N.A. / BAC Home Loans Servicing, LP does not possess a valid chain of title evidencing it is the purported Successor Beneficiary and as such, is not qualified to act as the purported Beneficiary of the Deed of Trust as defined by A.R.S. § 33-801(1).
19.
Upon information and belief, Brian T. Moynihan’s corporation, Bank of America, N.A. / BAC Home Loans Servicing, LP was the nominee of R.K. Arnold’s Corporation, Mortgage Electronic Registration Systems, Inc. (“MERS”), who was the nominee of the last known Beneficiary, Bruce Paradis’s Corporation, Homecomings Financial, LLC (f/k/a Homecomings Financial Network, Inc.).
20.
There have been a number of recent cases which have determined that MERS as a Nominee does not actually hold the Note.  Since MERS never held the Note, MERS could not have assigned the Deed of Trust to Brian T. Moynihan’s corporation, Bank of America, N.A. / BAC Home Loans Servicing, LP.
The United States Bankruptcy Court for the Eastern District of California has issued a ruling dated May 20, 2010 in the matter of In Re: Walker, Case No. 10-21656-E-11 which found that MERS could not, as a matter of law, have transferred the note to Citibank from the original lender, Bayrock Mortgage Corp. The Court’s opinion is headlined stating that MERS and Citibank are not the real parties in interest.

The court found that MERS acted “only as a nominee” for Bayrock under the Deed of Trust and there was no evidence that the note was transferred. The opinion also provides that “several courts have acknowledged that MERS is not the owner of the underlying note and therefore could not transfer the note, the beneficial interest in the deed of trust, or foreclose on the property secured by the deed”, citing the well-known cases of In Re Vargas (California Bankruptcy Court), Landmark v. Kesler (Kansas decision as to lack of authority of MERS), LaSalle Bank v. Lamy (New York), and In Re Foreclosure Cases (the “Boyko” decision from Ohio Federal Court).
The opinion states: “Since no evidence of MERS’ ownership of the underlying note has been offered, and other courts have concluded that MERS does not own the underlying notes, this court is convinced that 
MERS had no interest it could transfer to Citibank. Since MERS did not own the underlying note, it could not transfer the beneficial interest of the Deed of Trust to another. Any attempt to transfer the beneficial interest of a trust deed without ownership of the underlying note is void under most state laws.”
21.
The chain of title to the Deed of Trust for her real property is broken at the point where MERS purported to assign the beneficial interest in the Deed of Trust to Brian T. Moynihan’s corporation, Bank of America, N.A. / BAC Home Loans Servicing, LP.  Pursuant to Carpenter v Longan, the Deed of Trust can never be apart from the Promissory Note.  

22.
Since MERS never held the Note yet purported to assign the Deed of Trust to Brian T. Moynihan’s corporation, Bank of America, N.A. / BAC Home Loans Servicing, LP, MERS has committed an unlawful conversion of ***** *****’s real property.

23.
Furthermore, the unlawful act by MERS indicates the Deed of Trust and Note have been apart, therefore the Deed of Trust is invalid, unenforceable and void pursuant to law.
24.
Upon information and belief Brian T. Moynihan’s corporation, Bank of America, N.A. / BAC Home Loans Servicing, LP is not a valid nominee of Beneficiary of the Deed of Trust as defined by A.R.S. § 33-801.


25.
Since Brian T. Moynihan’s corporation, Bank of America, N.A. / BAC Home Loans Servicing, LP is not a valid Beneficiary, the appointment of successor trustee by Brian T. Moynihan’s corporation, Bank of America, N.A. / BAC Home Loans Servicing, LP is invalid and void.  Therefore, Recontrust Company N.A. is not a valid successor trustee for the Deed of Trust as defined by A.R.S. § 33-801.

26.
Furthermore, Brian T. Moynihan’s corporation, Bank of America, N.A. / BAC Home Loans Servicing, LP and Recontrust Company N.A. are attempting to commit the unlawful conversion of ***** *****’s real property by committing the felonious act against the state of Arizona of filing false and/or forged documents in a public office.
27.
The Trustee Sale of the ***** *****’s property currently set for September 9, 2010 was unlawfully set by Recontrust Company N.A., who is the unlawful nominee of BAC Home Loans Servicing who, is the unlawful nominee for MERS, who is the nominee for Homecomings Financial, LLC (f/k/a Homecomings Financial Network, Inc.), not the current owner of the Promissory Note, Alternative Loan Trust 2005-J13.

28.
In order to prevent the act of unlawful conversion of ***** *****’s real property, the trustee sale should be cancelled immediately and the Defendants and their corporations should be restrained from committing anymore felonious acts against ***** *****’s real property and the state of Arizona.

29.
Upon information and belief, none of the Defendants possess a valid chain of title evidencing they are the Successor Beneficiary in this matter and as such are not qualified to act as the Beneficiary of  ***** *****’s dormant Deed of Trust pursuant to A.R.S. § 33-801(1).

30.
After reviewing the Deed of Trust and Promissory Note, ***** ***** finds no evidence that she was ever lent the sum of $###,000.000 by Homecomings Financial Network Inc.; and she denies she is in default of any payments.


31. 
In fact, the Deed of Trust does not list ***** ***** as the borrower, instead the Deed of Trust created an alias for ***** ***** called “Borrower” to confuse ***** ***** and this court into believing ***** ***** was the borrower. It is known in law the creating an alias to defraud people and this Court are criminal acts. 


32. 
In fact, the Deed of Trust does not list a lender, it again only creates an alias for the other party to cause them to be called “Lender” throughout the document in a further attempt to confuse and defraud ***** ***** and this Court. 

33.
Based upon the forgoing, a controversy exists as to whether or not any of the Defendants by and through their corporations are qualified or entitled to sell ***** *****’s Property as permitted by A.R.S. § 33-807.






BOND ISSUE

          34.
***** ***** reaffirms and realleges paragraphs 1 through 33 hereinabove as if set forth more fully hereinbelow. 

35.
Although Federal Rules of Civil Procedure require a bond to protect the interest of a party with rights to a property, no bond should be required herein as Defendants corporations do not have a valid chain of title to ***** *****’s  Property and therefore have no right to ***** *****’s  Property.  A party that has no interest and no right to a property cannot possibly incur a loss.  
36.
If this Court directs that a bond be required, ***** ***** hereby requests a de minimus bond as she is indigent. ***** ***** must be considered by this Court to be the True owner of the Property until Defendants can establish evidence of ownership.
37.
The proceeding notwithstanding, ***** ***** requests this Court recognize that her Property is itself the bond. Whoever succeeds in this litigation is indemnified and protected by the value of ***** *****’s real property, thereby negating the necessity of a bond for the benefit of any party. Accordingly, requirement of a bond would be little more than punishment on ***** ***** and bias and prejudice in favor of Defendants.


III.
LEGAL ARGUMENT

There are numerous statutory notice violations associated with the fraudulent Trustee’s Sale process against the referenced Deed of Trust. If Brian T. Moynihan’s corporation, Bank of America, N.A. / BAC Home Loans Servicing, LP and Recontrust Company N.A are allowed to proceed with the Trustee Sale the actions may be considered an attempt to unlawfully convert real property though the filing of fraudulent documents in a public office, a violation of A.R.S. § 39-161, and others.

The Arizona Supreme Court has ruled that lenders must strictly comply with Deed of Trust statutes.  Furthermore, the courts have ruled that any Trustee’s Sale which is held without complying with the notice requirements of statutes would be VOID.


See: Patton v. First Federal Savings and Loan Assoc. of Phoenix

   
 
“sale void if Trustee sale did not comply w/ statutory requirements”



See also: Ledesma v. Pioneer National Title Insurance Company

   

 “strict compliance on notice requirements”



See also: Schaeffer v. Chapman  176 ARIZ .326, 861 P.2d 611 (1993)

   

 “30 day notice separate from 90 day”


As stated in paragraph 22 of Deed of Trust: “Statement of Breach MUST be delivered 30 days prior.”


 See: Glad Tidings Church of America v. Hinkley

   

 “must strictly comply with requirements of a contract.”
No such “Statement of Breach” was delivered 30 days prior to the Notice of 

Trustee Sale document. Accordingly, the required procedures as set forth in the Deed of Trust and demanded to be met by the Arizona Supreme Court have been violated. 

It would be an extreme violation of the full faith and credit clause of the federal constitution for this Court to contradict the Arizona Supreme Court’s ruling on the requirements of notice if this Court does not order the unlawful Trustee sale halted until such a time as the appropriate Defendants adhere to the Arizona Supreme Court’s rulings.


Therefore, Brian T. Moynihan’s corporation, Bank of America, N.A. / BAC Home Loans Servicing, LP and Recontrust Company N.A must be Ordered to record a CANCELLATION OF NOTICE OF TRUSTEE’S SALE in the Maricopa County Recorder’s Office, post haste in order to stop the fraudulent Trustee’s Sale on the referenced Deed of Trust set for September 9, 2010.  Brian T. Moynihan’s corporation, Bank of America, N.A. / BAC Home Loans Servicing, LP and Recontrust Company N.A may be in violation of A.R.S. §§ 39-161, 13-2301 et seq, and others; and may have committed and/or are a party to, numerous felonious acts committed against the State of Arizona.  Furthermore, Brian T. Moynihan’s corporation, Bank of America, N.A. / BAC Home Loans Servicing, LP and Recontrust Company N.A. have been notified as such. (See: Exhibit F Lawful Notice dated August 31, 2010).

A Trustees Sale is a statutory remedy provided to beneficiaries pursuant to a Deed of Trust. A.R.S. § 33-801 et seq., a “beneficiary” of a Deed of Trust is defined by A.R.S. § 33-801(1):



“Beneficiary” Means the person named or otherwise designated



in a trust deed as the person for whose benefit a trust deed is 



Given, or the person’s successor in interest.


There is no assignment of Deed of Trust recorded in Maricopa County Recorders office that identifies the current purported beneficiary as Alternative Loan Trust 2005-J13.
***** ***** has filed this Temporary Restraining Order to stop Brian T. Moynihan’s corporation, Bank of America, N.A. / BAC Home Loans Servicing, LP from conducting an unlawful Trustee’s Sale through Recontrust Company N.A. on September 9, 2010.

Traditionally, preliminary injunctions are property granted only when there is (1) a strong likelihood of success on the merits; (2) a possibility of irreparable injury not remediable by damages; (3) a balance of hardships in the movant’s favor; and (4) a public policy in favor of granting the relief. See: Powell-Cerkoney v. TCR-Montana Ranch Joint Venture, II. 176 Ariz. 275, 280, 860 . 2d 1328, 1333 (Ct App. 1993) (citing Shoen v Shoen, 167 Ariz. 58, 63, 804 P. 2d 787, 792 (Ct. App. 1990); See Phoenix Orthpedic Surgeons, Ltd v Peairs, 164 Ariz. 54 (App. 1989), 790 P. 2d 752.
A. Strong Likelihood Of Success On The Merits
Pursuant to this Court’s Order September 2, 2010, ***** ***** has until September 13, 2010 to file her third amended complaint.  ***** ***** is preparing to file leave for her third amended complaint to comply with this Court’s order on September 2, 2010 in the event that her Motion to Vacate Order issued September 2, 2010 is not ordered prior to September 13, 2010.  

Given the fact that the current Trustee Sale is set for September 9, 2010, if Brian T. Moynihan is not restrained from allowing his corporation, Bank of America, N.A. / BAC Home Loans Servicing, LP, to foreclose on ***** *****’s real property, her real property will be stolen by Brian T. Moynihan’s corporation, Bank of America, N.A. / BAC Home Loans Servicing, LP., an entity that had no lawful right in which to do so.  The felonious crime of unlawful conversion will have been committed by Brian T. Moynihan’s corporation, Bank of America, N.A. / BAC Home Loans Servicing, LP.

***** ***** can establish a strong likelihood of success on the merits.  In the case at hand, the current Trustee’s Sale has NOT been brought by a bona fide Trustee or Beneficiary of the Deed of Trust.  As a result, ***** ***** prays that this Court restrain Brian T. Moynihan’s corporation, Bank of America, N.A. / BAC Home Loans Servicing, LP from having or claiming or taking any right in the property adverse to ***** *****.

Pursuant to A.R.S. § 33-811(B), “The trustee’s deed shall raise the presumption of compliance with the requirements of the Deed of Trust and this chapter relating to the exercise of power of sale and sale of the trust property, including recordings, mailing, publishing and posting of notice of sale and the conduct of sale.  Such deed shall constitute conclusive evidence of the meeting of such requirements in favor of purchasers or encumbrancers for value and without actual notice. Knowledge of the trustee shall not be imputed to the beneficiary.”  However, the current Trust Deed clearly establishes that the purported beneficiary is not Brian T. Moynihan’s corporation, Bank of America, N.A. / BAC Home Loans Servicing, LP and as such, Recontrust Company, N.A. has no right to conduct the Trustee’s Sale set for Thursday September 9, 2010.


Pursuant to A.R.S. § 33-811(B), in order for the ***** ***** to prevail on the merits of her Complaint for Declaratory Judgment she would have to show that there was defect in the trustee’s sale process.  ***** ***** can show conclusive evidence of the same.


In the case at hand, there is not one shred of evidence that Brian T. Moynihan’s corporation, Bank of America, N.A. and/or BAC Home Loan’s Servicing, LP is the bona fide beneficiary, but also that none of the Defendant’s corporations are bona fide nominees or trustees pursuant to the Deed of Trust.  Therefore, because the ***** ***** can present evidence that a defect in the non-judicial foreclosure process exists, the Temporary restraining order should be issued in all due haste to halt the sale set for Thursday September 9, 2010.

B.
A Possibility of Irreparable Injury Not Remediable Prior to Declaratory Judgment.

***** ***** seeks not to lose her residence.  Her home is a unique property in Scottsdale Arizona which she will lose if Brian T. Moynihan’s corporation, Bank of America, N.A. / BAC Home Loans Servicing, is not stopped from conducting the unlawful Trustee Sale set for September 9, 2010 through Recontrust Company N.A.  Brian T. Moynihan’s corporation, Bank of America, N.A. / BAC Home Loans Servicing, LP has no lawful right to her Deed of Trust which precludes them from the right to hold a Trustee sale.  The Trustee Sale should be stopped in order to prevent irreparable harm to the ***** ***** by the unlawful Trustee sale of her property by parties that have no right to do so.


Furthermore, this Court has ordered ***** ***** to file her third amended complaint by September 13, 2010.  ***** ***** needs this Temporary Restraining Order to prevent the unlawful conversion of her real property and so that she can get the third amended complaint filed and the revised indispensible parties served properly.

In contrast, no harm can come to defendants or their corporations as they have never incurred a loss in which to be harmed.


Furthermore, it is in the best interest of the defendants to stop their corporations from committing more felonious acts against ***** *****, this Court, and the State of Arizona.

***** ***** is sending defendants counsel a copy of this Petition by mail, (and email excluding exhibits).  Given the fact that the current trustee sale is set for September 9, 2010, ***** ***** requests this court grant this Petition ex-parte in order to prevent irreparable harm to ***** ***** and to allow time for ***** ***** to properly serve all parties.

C.
A Balance of Hardships in the Movant’s Favor


Brian T. Moynihan has no right to allow his corporations to perform the felonious act of unlawful conversion of ***** *****’s real property by allowing to Bank of America, N.A.  and/or BAC Home Loans Servicing, LP to appoint Recontrust Company, N.A. to conduct a Trustee’s Sale unless they are the bona fide Trustee and Beneficiary lawfully assigned to the Deed of Trust, which they are not. 

If this Petition for Temporary Restraining Order and Preliminary Injunction is not granted, ***** ***** will lose her real property through  unlawful conversion via a non-judicial Trustee Sale on September 9, 2010 by parties that had no right to access or use the rights provided by A.R.S. § 33-801 et. seq.

D.
Public Policy


In regard to Deeds of Trust, our legislature has established certain criteria in order for a trustee to exercise the power of sale.  Public policy advocates the following of these requirements.  In the case at hand, the trustee’s sale process was to be conducted exactly as prescribed by the legislature in A.R.S. § 33-801 et. seq.  Brian T. Moynihan’s corporation Bank of America, N.A. and/ or BAC Home Loans Servicing, LP have not done so in this matter. 
To date, Brian T. Moynihan’s corporation Bank of America, N.A. and/ or BAC Home Loans Servicing, LP, have no valid chain of title to ***** *****’s real property, and therefore have no right to have appointed Recontrust Company, N.A. as successor Trustee of the ***** *****’s Deed of Trust.  

Public Policy favors giving each party their day in Court and their opportunity to be heard.  In this case, ***** ***** would be robbed of this opportunity should the trustee sale go through.  Accordingly, the Temporary restraining order should be ordered.  Furthermore, ***** ***** needs to amend her complaint pursuant to this Court’s Order on September 2, 2010.
  
The granting of the relief requested herein is in the public interest, as the consuming public, including ***** *****, will continue to be harmed by the illegal and unlawful conduct of Brian T. Moynihan’s corporation Bank of America, N.A. and/ or BAC Home Loans Servicing, LP if the relief requested herein is not granted.

***** ***** by and through experts, has alleged criminal violations have occurred regarding foreclosure documents filed in the Maricopa County Recorder’s office that affect their real property.  ***** ***** has filed complaints with the appropriate government agencies and this court regarding the violations.  It is in the public interest to investigate and prevent crimes whenever possible.

Furthermore, if Brian T. Moynihan’s corporation Bank of America, N.A. and/ or BAC Home Loans Servicing, LP can just appoint themselves as beneficiary and Recontrust Company N.A. as successor trustee and file a Notice of Sale and foreclose on a property without having the proper documentation in which to do so, what is to stop anyone from doing the same?  Laws and Courts would not be necessary if this situation is allowed to occur.

The non-judicial foreclosure procedure was created as a privilege for the banks to reduce costs.  Now it appears, the banks have converted this privilege into a criminal act.

In fact, laws were created and Courts were designed to prohibit exactly what Brian T. Moynihan’s corporation Bank of America, N.A. and/ or BAC Home Loans Servicing, LP is doing.
E.
Conclusion


In this action, Brian T. Moynihan’s corporation Bank of America, N.A. and/ or BAC Home Loans Servicing, LP must be restrained by a Temporary Restraining Order from conducting the Trustee’s Sale through Recontrust Company, N.A. against ***** *****’s real property to prevent the felonious act of unlawful conversion.

/

//


THEREFORE, based upon the foregoing, ***** ***** moves this Court to grant ***** *****’s Petition for a Temporary Restraining Order.


DATED: the 8th day of September, in the year of Our Lord, 2010

                 BY: ____________________________,
agent     

                          ***** *. *****, pro per        







 Signed reserving all my rights at UCC 1-308



     VERIFIED STATEMENT


The undersigned Plaintiff, ***** *. *****, pro per, a woman, and a civilian, hereinafter “Plaintiff”, does solemnly declare and state as follows:


1.
Plaintiff is competent to state the matters set forth herein.


2.
Plaintiff has knowledge of the facts stated herein.


3.
All the facts herein are true, correct and complete, not misleading, to the best of Plaintiffs knowledge and belief, and admissible as evidence, and if called upon as a witness, Plaintiff will testify to their veracity.

    



         BY: ____________________________, agent     

                          ***** *. *****, pro per         






       Signed reserving all my rights at UCC 1-308




CERTIFICATE OF SERVICE

ORIGINAL and ONE COPY delivered to UNITED STATES DISTRICT COURT, DISTRICT OF ARIZONA, this 8th day of September, 2010. 


I HEREBY CERTIFY that a true and correct copy of the above PETITION has been furnished by U.S. Mail on this 8th day of September, 2010 to: 
BRYAN CAVE LLP

Robert W. Shely

Michael Dvoren

Two North Central Avenue, Suite 2200

Phoenix, Arizona 85004

Attorney for Defendants:

Brian T. Moynihan

James F. Taylor

Angelo Mozilo

R. K. Arnold

PITE DUNCAN, LLP

DOUGLAS A.TOLENO

4375 JUTLAND DR., SUITE 200

P.O. BOX 17935

SAN DIEGO, CA 92177-0935
Attorney for Defendant:
Bruce Paradis 

A copy of this Petition without the exhibits was sent via email on this 8th day of 
September, 2010 to:

<ecfazd@piteduncan.com>
<gregory.iannelli@bryancave.com>
<rwshely@bryancave.com>
         BY: ____________________________, agent     

                        ***** *. *****, pro per
                                                               Signed reserving all my rights at UCC 1-308
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