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For a bank to sue someone to collect a debt, the bank must own the debt. Similarly, if I was going to sue you for stealing my car, I would have to prove that I owned the car. I would have to produce a copy of the Title.

Seems like simple proposition. So simple, that it is often overlooked by debtors, their attorneys, and the Courts.

In the past decade, the credit markets have changed dramatically. Unlike in the past, most lenders immediately sell the accounts that they create. They bundle many accounts and then sell them to investors.

Though your statements may still contain the lenders name, the actual debt often is held by some other entity.

Recently, I defended a person who had defaulted on a Discover Card credit card account. Discover Bank sued to collect on the debt. I asked Discover Bank to supply copies of all of the records related to the account, including all documents related to the ownership of the debt, including all sales of the debt.

I suspected that Discover Bank did not own the debt. I knew that Discover Bank issued credit cards to consumers. Rather than retain the credit card account, Discover Bank sells the account – or all rights to the proceeds – to a trust. Discover Bank then no longer owns the debt.Discover Bank refused to provide the documents related to the sale of the credit card account. The Court eventually Ordered Discover Bank to produce the records.Sure enough, Discover Bank had sold the account to a trust. The trust agreement set forth the procedures for Discover Bank to reacquire defaulted accounts from the trust so that it could then sue the account holders.

Because most consumers, their attorneys, and the Courts, rarely challenge the banks, the banks often try to cut corners by skipping the step of reacquiring the accounts. By skipping that step, the banks or their collection agents – including collection attorneys – violate the Fair Debt Collection Practices Act.

I was able to win my client’s case. A panel of arbitrators found against Discover Bank, because the only evidence presented showed that Discover Bank had sold the account. The decision is final. Discover Bank can never again pursue my client for the debt.

My client now is pursuing a case against Discover Bank for the unfair collection practice of suing on a debt it did not own. Keep these issues in mind the next time you are contacted by a collection agent or attorney, especially one on behalf of a Discover Card. 



