DOE v. US, No. 04-10097 (9th Cir. September 02, 2004)
Plaintiff successfully challenges the denial of his motion to quash a subpoena, in conjunction with an antitrust investigation, on grounds that plaintiff's production of the documents would have a testimonial aspect protected by the Fifth Amendment right against self-incrimination.

In absence of a clear negative statutory pronouncement, or compelling circumstances requiring a contrary order by the court, Federal Rules of Civil Procedure, 28 U.S.C.A., generally applicable to civil proceedings must be utilized in proceedings to enforce issuance of Internal Revenue Service summonses. Kennedy v. Rubin, N.D.Ill.1966, 254 F.Supp. 190.

Action by church seeking declaratory judgment that Internal Revenue Service and its agents were acting beyond their constitutional authority and authority under the provisions of this title and were not entitled to discovery of church records was precluded by section 2201 of Title 28 and section 7421 of this title, since it had an adequate remedy at law if Service tried to enforce its summons, and it could not be coerced into waiving its right to a judicial resolution of its good-faith objections to a service summons due to the threat of severe sanctions for failing to turn over the information. Church of World Peace, Inc. v. I.R.S., C.A.10 (Colo.) 1983, 715 F.2d 492.

District court can issue orders, upon ex parte application by government, to enter private premises to seize property subject to federal tax liens; however, those orders are subject to Fourth Amendment limitations. Moore v. Felger, C.A.5 (La.) 1994, 19 F.3d 1054, certiorari denied 115 S.Ct. 204, 513 U.S. 876, 130 L.Ed.2d 134.

Subsec. (b) of this section providing that "the District Court of the United States for the district in which such person resides or may be found" shall have jurisdiction for enforcement is in the nature of a venue provision which can be waived, and subsec. (a) of this section is the general jurisdictional statute. U. S. v. Hankins, C.A.5 (Miss.) 1978, 581 F.2d 431, certiorari denied 99 S.Ct. 1218, 440 U.S. 909, 59 L.Ed.2d 457.

If the Secretary of the Treasury or his delegate wishes to enforce summons to appear and produce books, papers and records, he must proceed under this section which grants the district courts of the United States jurisdiction by appropriate process to compel such attendance, testimony, or production of books, papers, or other data. Reisman v. Caplin, U.S.Dist.Col.1964, 84 S.Ct. 508, 375 U.S. 440, 11 L.Ed.2d 459.

Service does not have direct authority to enforce a challenged summons;  that authority is vested in the district courts. U. S. v. Harris, C.A.5 (Tex.) 1980, 628 F.2d 875.

In terms of protection to individual, summons submitted to court for enforcement is at least equivalent to search warrant. U.S. v. Roundtree, C.A.5 (Fla.) 1969, 420 F.2d 845.

The government may issue an Internal Revenue summons if it does so in good faith by establishing that it has conducted its inquiry pursuant to a legitimate purpose, it has limited its inquiry to information relevant to that purpose, it is seeking information which it does not possess, and it has followed the proper administrative steps and has not abused the court system. U. S. v. Community Federal Sav. & Loan Ass'n, C.A.8 (Mo.) 1981, 661 F.2d 694.  See, also, U.S. v. First Nat. State Bank of New Jersey, C.A.N.J.1976, 540 F.2d 619.

Federal district courts have jurisdiction to enforce an internal Revenue Service summons and will do so when Service demonstrates that investigation will be conducted pursuant to legitimate purpose, that the inquiry may be relevant to that purpose, that information sought is not already within commissioner's possession, and that proper administrative procedures have been followed. U. S. v. Richards, C.A.4 (Va.) 1980, 631 F.2d 341.

Before Internal Revenue Service is entitled to judicial enforcement of its summonses it must show that it has followed required administrative procedures, normally including service of summons and refusal to comply, but if rights of person have been fully protected in judicial proceeding, Service will not be required to perform useless act. U. S. v. Asay, C.A.9 (Cal.) 1980, 614 F.2d 655.

Taxpayer was protected against any improper use of information obtained from Internal Revenue summons. U. S. v. Community Federal Sav. & Loan Ass'n, C.A.8 (Mo.) 1981, 661 F.2d 694.

Fact that Internal Revenue Service summonses are issued for criminal enforcement purposes is not dispositive of whether they were issued for an improper criminal purpose, as use of summonses after abandonment of a civil purpose is the evil against which the La Salle-Genser rule guards. U. S. v. Amerada Hess Corp., C.A.3 (N.J.) 1980, 619 F.2d 980.

Judicial enforcement of Internal Revenue Service summons is proper only if summons is issued in good faith, before Internal Revenue Service has abandoned, in institutional sense, civil tax determination or collection purposes and prior to any recommendation by Service to Department of Justice for criminal prosecution. U. S. v. Stuart, C.A.8 (Ark.) 1978, 587 F.2d 929.

Where information sought by Internal Revenue Service summons has obvious and strong potential for supplying information needed in pending federal criminal case, use of civil summons is an abuse of process. U.S. v. Henry, C.A.6 (Mich.) 1974, 491 F.2d 702.

So long as purpose of Service in issuing summons is to ascertain correctness of any return, making return where none has been made, or determining liability of any person for any internal revenue tax, other purposes need not vitiate its authority. U.S. v. Roundtree, C.A.5 (Fla.) 1969, 420 F.2d 845.

Internal revenue summons issued to taxpayer's bank would be enforced where the Service had not abandoned in an institutional sense the pursuit of civil tax determination and had made no recommendation to the Department of Justice with respect to criminal prosecution, and where the summons was issued in good faith in pursuit of congressionally authorized purposes. U. S. v. Hori, C.D.Cal.1979, 470 F.Supp. 1209.

Legitimate civil purpose which underlay Internal Revenue Service summons on tax preparer to produce client's tax returns for prior years was not negated by possibility that investigation would eventuate in criminal prosecutions for fraud; so long as fraud constituted basis for imposing civil liability as to closed years, IRS summons would enjoy, at least prior to any actual recommendation by IRS of criminal prosecution, presumption of valid noncriminal purpose. U. S. v. Braswell, E.D.N.C.1977, 436 F.Supp. 669.

If sole objective of internal revenue agent's investigation is to obtain evidence for use in criminal prosecution, purpose is not legitimate and enforcement of summonses should be denied, but if objective is to obtain information which may be utilized in determining whether there is civil liability for tax or tax plus penalty, summonses may be enforced notwithstanding fact that information might also be used in criminal prosecution. U.S. v. Lawhon, S.D.Fla.1967, 288 F.Supp. 669.

In absence of treaty or some other express statutory or constitutional tax exemption, Indian was not exempt from Internal Revenue Act including subpoena requirement. U.S. v. Brown, S.D.Ohio 1993, 824 F.Supp. 124.

An internal revenue summons requiring a bank to produce all records in its possession relating to two named taxpayers including but not limited to signature cards, ledger cards, deposit slips, microfilm of deposited items, debit and credit memoranda relating to checking accounts, savings accounts, loan applications, financial statements and certain other documents was not overly broad and was not unenforceable for that reason, although documents and information would be limited to statements and records for two years in question. U. S. v. Union Nat. Bank, W.D.Pa.1974, 371 F.Supp. 763, affirmed 506 F.2d 1050, affirmed 506 F.2d 1053.

Entire proceeding to enforce IRS summons, from its inception through hearing, is strictly limited to narrow issue of whether summons is to be enforced. U. S. v. First Nat. State Bank of New Jersey, C.A.3 (N.J.) 1976, 540 F.2d 619.

Principles of statutory interpretation required that Supreme Court avoid a result which would frustrate investigatory ability of Internal Revenue Service in particular class of cases absent an unambiguous direction from Congress. U. S. v. Bisceglia, U.S.Ky.1975, 95 S.Ct. 915, 420 U.S. 141, 43 L.Ed.2d 88.

There is no constitutional question as to power of Internal Revenue Service to question or to subpoena records of third parties other than taxpayer either before or after indictment, and determination whether Internal Revenue Service should be permitted to so question or subpoena records is merely a problem of statutory construction. U.S. v. Mercurio, C.A.5 (Fla.) 1969, 418 F.2d 1213, certiorari granted 90 S.Ct. 942, 397 U.S. 933, 25 L.Ed.2d 114, affirmed 91 S.Ct. 534, 400 U.S. 517, 27 L.Ed.2d 580.

This section dealing with examination of books of taxpayers and witnesses ought to be liberally construed, but government should not be allowed to wander at will through all records of a bank concerning taxpayers-depositors. U. S. v. Northwest Pennsylvania Bank & Trust Co., W.D.Pa.1973, 355 F.Supp. 607.

Rule 11 sanctions were appropriate when taxpayers petitioned to quash IRS-caused summons to their banks, even assuming that taxpayers subjectively believed that summons was issued for improper purpose and that authorizing statute was overbroad, where taxpayers offered no evidence of improper purpose and failed to raise any First Amendment claims. Stites v. I.R.S., C.A.5 (Tex.) 1986, 793 F.2d 618.

Federal Rules of Civil Procedure, Title 28, including the discovery provisions, are applicable in Service summons enforcement proceedings "except as otherwise provided by statute or by rules of the district court or by order of the court in the proceedings." U. S. v. Harris, C.A.5 (Tex.) 1980, 628 F.2d 875.

Internal Revenue Service does not enjoy inherent authority to summon production of private papers of citizens, but may only exercise that authority granted by Congress. U. S. v. LaSalle Nat. Bank, U.S.Ill.1978, 98 S.Ct. 2357, 437 U.S. 298, 57 L.Ed.2d 221, on remand.

Where records sought by summons are those of third persons rather than those of taxpayer, it must be shown that there is a sufficient nexus between the records in question and tax liability involved. U. S. v. Berkowitz, E.D.Pa.1973, 355 F.Supp. 897.

To enforce tax summons in church tax inquiry, Internal Revenue Service must have complied with procedural requirements of statute guiding summons authority. U.S. v. Church of Scientology of Boston, Inc., D.Mass.1990, 739 F.Supp. 46, affirmed > 933 F.2d 1074, rehearing denied.

When a party who is the subject of an Internal Revenue Service summons challenges the issuance of the summons, the Service must establish compliance with recognized good-faith requirements and with the requirement that no taxpayer shall be subjected to unnecessary examination or investigation. U. S. v. Euge, U.S.Mo.1980, 100 S.Ct. 874, 444 U.S. 707, 63 L.Ed.2d 141, rehearing denied 100 S.Ct. 1845, 446 U.S. 913, 64 L.Ed.2d 267.

On petition to quash summonses, government bears initial burden of establishing prima facie case of good faith by showing that summonses: were issued for a legitimate purpose; seek material relevant to that purpose; seek material that is not already in government's possession; and satisfy all required administrative steps. Kondik v. U.S., C.A.6 (Ohio) 1996, 81 F.3d 655.

In order to make a prima facie case for enforcement of a summons under section of the Internal Revenue Code, government must show that a legitimate purpose exists for the investigation, the summons may be relevant to that purpose, information sought is not already in the possession of the government, and the procedural and administrative steps required by the Code for serving a summons have been followed;  burden then shifts to taxpayer or other entity challenging the summons to object to the summons on any appropriate ground. PAA Management, Ltd. v. U.S., C.A.2 (N.Y.) 1992, 962 F.2d 212, on remand.

Although the Internal Revenue Service need not establish probable cause prior to issuance of summons, it must establish that the investigation is pursuant and relevant to a legitimate purpose, that the information is not already available, that a determination has been made by the Secretary or his delegate that further examination is necessary, and that other administrative steps required by this title have been followed. U. S. v. Coopers & Lybrand, C.A.10 (Colo.) 1977, 550 F.2d 615.

To enforce a summons, the Internal Revenue Service must show that the investigation has a legitimate purpose to which the inquiry may be relevant and that the information sought is not already within the Government's possession and the steps required by this title have been followed.  U. S. v. Cortese, C.A.3 (Pa.) 1976, 540 F.2d 640.   See, also, Matter of Newton, C.A.11 (Ga.) 1983, 718 F.2d 1015, certiorari denied 104 S.Ct. 1678, 466 U.S. 904, 80 L.Ed.2d 153;  U.S. v. Barter Systems, Inc., C.A.Neb.1982, 694 F.2d 163; U.S. v. Grayson County State Bank, C.A.Tex.1981, 656 F.2d 1070, certiorari denied 102 S.Ct. 1276, 455 U.S. 920, 71 L.Ed.2d 460; U.S. v. Freedom Church, C.A.Mass.1979, 613 F.2d 316; U.S. v. Rosinsky, C.A.N.C.1977, 547 F.2d 249; U.S. v. McCarthy, C.A.N.J.1975, 514 F.2d 368; Johnson v. U.S., E.D.Pa.1985, 607 F.Supp. 347; U.S. v. Carter Family Trust, N.D.Ind.1985, 602 F.Supp. 82; Smith v. U.S., D.C.Conn.1984, 592 F.Supp. 753.

Commissioner is entitled to enforcement of a summons when he shows that investigation will be conducted pursuant to a legitimate purpose, that inquiry may be relevant to purpose, that information sought is not already within his possession, and that required administrative steps have been followed; but summons will not be enforced where to do so would abuse process of court. U.S. v. Michigan Bell Tel. Co., C.A.6 (Mich.) 1969, 415 F.2d 1284.

In order to establish prima facie case for enforcement of Internal Revenue Service (IRS) administrative summons, government must make "minimal showing" that summons was for legitimate purpose;  that material being sought was relevant to tax investigation;  that information was not already in government's possession;  and that administrative steps required by Internal Revenue Code were followed. FitzGerald v. U.S. (I.R.S.), D.Idaho 1994, 882 F.Supp. 959, as amended.

To obtain judicial enforcement of Internal Revenue Service (IRS) summons, IRS must establish that investigation is being conducted for legitimate purpose, that inquiry may be relevant to that purpose, that information sought is not already in IRS's possession, and that administrative steps required by Internal Revenue Code have been followed. U.S. v. Stoecklin, M.D.Fla.1994, 848 F.Supp. 1521.

In order to justify summons issued for purpose of ascertaining correctness of any return, making return where none has been made, determining tax liability, or collecting any tax liability, Government must show that investigation has legitimate purpose and that inquiry may be relevant to that purpose, that information sought is not already within Government's possession, and that steps required by Internal Revenue Code, including determination that further examination is necessary and notification of taxpayer in writing to that effect, have been followed. U. S. v. First Pennsylvania Bank, E.D.Pa.1978, 453 F.Supp. 457.

Internal Revenue Service summons may be attacked on grounds that it was not properly issued and served as required by law, that the underlying investigation is not for a proper purpose, or that the resultant enforcement would infringe upon individual's constitutional rights. U. S. v. Kahn, W.D.Mo.1973, 373 F.Supp. 145.

Internal Revenue Service summonses are accorded an exceptional amount of deference, but effective enforcement of tax laws should not take precedence over constitutional protections. U.S. v. Fox, C.A.2 (N.Y.) 1983, 721 F.2d 32.

Summons enforcement procedure provides a taxpayer an opportunity to challenge an Internal Revenue Service summons on any appropriate ground, including constitutional grounds. U. S. v. Harper, E.D.Pa.1975, 397 F.Supp. 983.

Enforcement of IRS summons does not violate the Fourth Amendment as long as IRS has shown that summons is issued for a legitimate purpose, that information sought is relevant to the purpose and not already in Commissioner's possession, and that appropriate administrative steps were followed. U.S. v. Reis, C.A.11 (Ga.) 1985, 765 F.2d 1094.

Where special agent for Internal Revenue Service filed a petition for enforcement of internal revenue summonses on bank to require bank to produce records relating to transactions between bank and taxpayer, whose tax liability was being investigated, federal district court, should have considered contention of taxpayer that there was a violation of his rights under U.S.C.A. Const. Amend. 4, against unreasonable searches and seizures. U.S. v. Bank of Commerce, C.A.3 (N.J.) 1969, 405 F.2d 931.

Section of Internal Revenue summons which did not describe documents summoned with reasonable certainty, but instead effectively requested all relevant documents, was overbroad and unenforceable, violating the Fourth Amendment prohibition against unreasonable searches and seizures. U.S. v. Lewis, E.D.La.1985, 604 F.Supp. 1169.

Husband's consent to examination of financial records and safe deposit box in connection with tax investigation validated search and seizure of records and effects of wife, where husband and wife were joint lessees of safe deposit box, other records of wife had been unreservedly delivered to husband, and no subsequent objections or limiting instructions were given by her when she learned that records were to be examined for purposes of joint tax return audit. U.S. v. Mackiewicz, D.C.Conn.1967, 274 F.Supp. 805.

Where books, records and other memoranda which were photocopied by internal revenue agents in course of income tax investigation of taxpayer's business were obtained with taxpayer's consent, evidence thereby acquired was not illegally obtained in violation of taxpayer's constitutional rights and he was not entitled to their suppression or return. Selinger v. Bigler, D.C.Ariz.1966, 260 F.Supp. 476, affirmed 377 F.2d 542, certiorari denied 88 S.Ct. 212, 389 U.S. 904, 19 L.Ed.2d 218, rehearing denied 88 S.Ct. 462, 389 U.S. 998, 19 L.Ed.2d 503.

An Internal Revenue Service summons issued for any purpose other than aiding a determination of tax liability exceeds the scope of the authority granted the IRS. U. S. v. Richards, C.A.4 (Va.) 1980, 631 F.2d 341.

Bad faith on part of Internal Revenue Service which would justify courts to denying enforcement of an Internal Revenue Service summons would arise if revenue agent misrepresented to taxpayer possibility of referral in order to elicit information for use in fraud investigation. Groder v. U.S., C.A.4 (N.C.) 1987, 816 F.2d 139.

In order for taxpayer to have Internal Revenue Service summons quashed, taxpayer must show that in addition to committing mere violation of Internal Revenue manual, Government proceeded against him in bad faith;  manual violation may be relevant to showing, but is not conclusive. Groder v. U.S., C.A.4 (N.C.) 1987, 816 F.2d 139.

Disclosures to Internal Revenue Service agent, revenue or special, must be entirely voluntary and must not be induced by coercion, fraud or misrepresentations. Cohen v. U.S., C.A.8 (Mo.) 1968, 405 F.2d 34, certiorari denied 89 S.Ct. 1274, 394 U.S. 943, 22 L.Ed.2d 478.

Witness is not final arbiter of whether questions of internal revenue agent entitled witness to invoke privilege against self-incrimination and it is for court to determine whether his silence is justified. Daly v. U.S., C.A.8 (Minn.) 1968, 393 F.2d 873.

An appearance before a special agent of the Internal Revenue Service is in the nature of an appearance in a criminal investigation, and a claim of privilege against a summons directing production of individual papers may be successfully asserted in such a proceeding. U.S. v. Silverstein, C.A.2 (N.Y.) 1963, 314 F.2d 789, certiorari denied 83 S.Ct. 1696, 374 U.S. 807, 10 L.Ed.2d 1031.

Under this section authorizing internal revenue agents to summon records pertaining to a taxpayer's liability, adequate protection against violation of taxpayer's constitutional rights is afforded by safeguarding his records against illegal search and seizure and by enforcement of law against self-incrimination. In re Magnus, Mabee & Reynard, Inc., C.A.2 (N.Y.) 1962, 311 F.2d 12, certiorari denied 83 S.Ct. 1289, 373 U.S. 902, 10 L.Ed.2d 198.

Self-incrimination privilege is available to a person who appears before Internal Revenue Service agent pursuant to this section giving Internal Revenue Service power of compulsory process to propound relevant questions. U. S. v. Lubus, D.C.Conn.1974, 370 F.Supp. 695.

Privilege against self-incrimination under U.S.C.A. Const. Amend. 5 can be invoked in civil and criminal proceedings, including internal revenue investigations. U. S. v. Egenberg, D.C.N.J.1969, 316 F.Supp. 86.

Internal Revenue Service agent's violation of Service regulation in failing to specifically tell defendants that he was conducting "criminal" investigation did not require suppression of records obtained by agent at this interview. U.S. v. Irvine, C.A.1 (N.H.) 1983, 699 F.2d 43.

Purpose behind Internal Revenue Service requirement that its agents give Miranda warnings to taxpayers subjected to criminal tax investigations was to extend Miranda protection to criminal tax investigations conducted in noncustodial setting. U. S. v. Gentile, C.A.2 (N.Y.) 1975, 525 F.2d 252, certiorari denied 96 S.Ct. 1493, 425 U.S. 903, 47 L.Ed.2d 753.

Failure of Internal Revenue Service special agent to comply with service regulations requiring special agent to specifically advise taxpayer that he was there to make criminal investigation of violations of internal revenue laws and that taxpayer had right against self-incrimination rendered information obtained from individual taxpayer's personal records or answers to questions during agent's examination inadmissible in prosecution for attempted income tax evasion and subscribing to false income tax returns. U. S. v. Sourapas, C.A.9 (Cal.) 1975, 515 F.2d 295.

Where defendants appeared in response to administrative subpoena under this section to testify as to another's tax liability, they were not misled as to nature of investigation and they had retained counsel present, agents were not under duty to warn them of possibility of their prosecution under section 1952 of Title 18, prohibiting interstate transportation in aid of racketeering enterprises when possible use of interstate facilities became apparent during the interview. U. S. v. Presley, C.A.5 (Miss.) 1973, 478 F.2d 163.

Internal Revenue Service special agent who has been authorized to issue summons to require giving of testimony and production of documents has legal capacity to issue valid summons for authorized purpose, and addressee may not refuse to comply because of possibility of subsequent criminal prosecution. U. S. v. Artman, C.A.6 (Tenn.) 1970, 435 F.2d 1375.

To force a taxpayer to answer Internal Revenue Service summons where there exists a reasonable expectation that the subpoenaed evidence could be used against him in a criminal prosecution would allow the compulsion which the privilege against self-incrimination under U.S.C.A. Const. Amend. 5 prohibits. U. S. v. Harper, E.D.Pa.1975, 397 F.Supp. 983.

