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INTRODUCTION
   Under the law, 18 USCS 3583(h), the court is directed to refrain from imposing a term of imprisonment, on a revocation case, that exceeds the term of supervised release authorized by statute for the offense that resulted in the original term of supervised release, and is to impose a term less any term of imprisonment that was imposed upon revocation of supervised release. This case involves the court’s imposition of a term of imprisonment failing to account for prior supervised release revocation/imprisonment as required by law. This motion is therefore requesting the court to correct its prior imposition of judgment, recalculate the term of imprisonment with the prior term of imprisonment included in the new judgment.
QUESTION PRESENTED

1. Whether the current term of imprisonment conflicts with 18 USCS Sec. 3583(h) as it fails to include a prior imprisonment for a previous revocation of supervised release that should have been calculated in the current term of imprisonment?

HISTORY AND FACTS

   On February 5, 2009, John pled guilty to possession of an unregistered sawed-off shotgun. He was sentenced to 12 months and one day incarceration with three years of supervised release thereafter. (R.58, Pg ID #XXX)
   John’s first violation was imposed for violating and using alcohol and driving to his probation officer’s (P.O.) office without a valid driver’s license. A verbal warning was given by his P.O. and he was referred to residential substance abuse treatment. His second violation occurred four months later as a result of his failing to report to the P.O. and failing to attend the substance abuse testing and treatment. John pled guilty and his supervised release was revoked and he was sentenced to nine months custody with two years of supervised release thereafter. (R.58 Pet. Pg ID #XXX)

   On August 1, 2011, John’s use of alcohol led to the modification of his conditions of supervised release to include six months of home confinement with electronic monitoring. (Id)

   On April 18, 2012, John’s conditions of supervised release were again modified due to his failing to comply with substance abuse treatment. He was ordered to reside at the Residential Re-entry Center (RRC) for three months as well as to complete three months of home confinement. (Id # XXX)

   On June 12, 2012, John left the RRC without approval after serving two months at the RRC. This violation, as well as a violation for allegedly assaulting his girlfriend, and for the failure to report the police contact that followed, served as the newest of his supervised release violations. (Id #XXX-XXX) Johnpled guilty to leaving the RRC without permission and to the failure to report police contact. The allegation that he assaulted his girlfriend was dismissed yet the sentencing judge based his above guideline sentence on the unproven assault allegation. Johnwas sentenced to fifteen months incarceration. 

   On September 5, 2012, the court imposed a term of fifteen months imprisonment with an additional 21 months supervised release.

   John filed an appeal on October 11, 2012 based upon his 15 month sentence being allegedly unreasonable as it was imposed outside the guidelines range. The court denied this appeal.

   John, upon discovering judicial interpretations of Sec. 3583(h), now files this motion requesting a modification of his term of supervised release.
SUMMARY OF THE ARGUMENT

   John argues that his current term of Imprisonment/Supervised Release is contrary to the judicial interpretation of sec. 3583(h) as it is imposed without calculating prior imprisonment that, under 3583(h) is to be used in the calculation of term of imprisonment. Had the court’s oversight properly calculated the prior term of imprisonment, his term of supervised release would have resulted in only 12 months instead of the current 21 months currently imposed.
LEGAL ARGUMENT

   The statutory provision for supervised release, 18 USCS Sec. 3583(h), reads:
Supervised Release Following Revocation: When a term of supervised release is revoked and the defendant is required to serve a term of imprisonment, the court may include a requirement that the defendant be placed on a term of supervised release after imprisonment. The length of such a term of supervised release shall not exceed the term of supervised release authorized by statute for the offense that resulted in the original term of supervised release, less any term of imprisonment that was imposed upon revocation of supervised release. (Emphasis added)
   The courts have held that a certain formula is to be utilized when imposing this section. This calculation has been described in UNITED STATES v. VERA, No. 07-20516, September 08, 2008. “The formula for determining the maximum term of supervised release that may be imposed upon revocation proceeds in two steps. First, the district court must identify the term of supervised release authorized for the defendant's original offense.” John’s original offense to possession of an unregistered sawed-off shotgun, 26 USCS 5861(d), is a class C Felony. A class C felony carries an authorized term of supervised release of “not more than three years.” 18 U.S.C. §3583(b)(2).” Therefore, John’s original offense carried an authorized supervised release term of 36 months.

“The second step is to subtract from the originally authorized supervised release term “any term of imprisonment that was imposed upon revocation of supervised release.” Id. §3585(h). The dispute in this case involves the second step as this step was overlooked by the court.
   John argues that the phrase “less any term of imprisonment that was imposed upon revocation of supervised release” means that the maximum allowable supervised release term following multiple revocations must be reduced by the aggregate length of any terms of imprisonment that have been imposed upon revocation. In this case, that would include both the nine-months he received after his first revocation and the 15-month term he received after his second revocation, for a total of 24 months. Subtracting this total (24) from the originally authorized term of supervised release (36), the maximum term of supervised release on John’s second revocation should have been a maximum of 12 months, not the 21 months imposed by the district court. See also: United States v. Maxwell, the Fourth Circuit, 285 F.3d 336, 341 (4th Cir.2002). United States v. Brings Plenty, 188 F.3d 1051, 1054 (8th Cir.1999). The Eighth Circuit found “strong support” for its holding in the legislative history of the 1994 amendments to §3583, discussing a bill which also contained the “any term of imprisonment” language currently used in §3583(h). Id.  In discussing the practical effect of the legislation, the bill sponsor offered the example of a defendant who had been revoked multiple times and received multiple imprisonment terms and then explained that “under [the amendments], a defendant would always be credited for incarceration time against both the cap on re-imprisonment and the maximum authorized period of supervised release.” Id. (alteration in original; emphasis added) (quoting 137 Cong. Rec. S7769-72 (daily ed. June 13, 1991)). The Eleventh Circuit relied on the same legislative history and reached the same conclusion as the Fourth and the Eighth Circuit. The Eleventh Circuit explained: The relevant legislative history and case law from other circuits indicate that subsection (h) was intended to provide credit for the aggregate of prison terms served on prior revocations toward the maximum amount of supervised release permitted by statute. Upon multiple revocations, subsection (h) authorizes the imposition of an additional term of supervised release, up to the statutory maximum, “less any term of imprisonment that was imposed upon revocation of supervised release.” 18 U.S.C. §3583(h). Accordingly, John claims that, under subsection (h), the maximum allowable supervised release following multiple revocations must be reduced by the aggregate length of any terms of imprisonment that have been imposed upon revocation. United States v. Mazarky; 499 F.3d 1246, 1250 (11th Cir.2007).
   In line with these decisions, John claims that under §3853(h) “the maximum allowable supervised release following multiple revocations must be reduced by the aggregate length of any terms of imprisonment that have been imposed upon revocation.” Mazarky, 499 F.3d at 1250.
   In this case, the current term of imprisonment/Supervised release fails to adhere to the principles of the judiciary of reducing prior terms to the current term and accordingly, the current imposition of supervised release should be corrected to comply with the judicially interpreted statutory construction of 18 USCS Sec. 3583(h).

CONCLUSION

   In conclusion, the current term of supervised release should be reduced to 12 months instead of the 21 months currently imposed.
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