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STATEMENT REGARDING ORAL ARGUMENT
   Oral argument is not necessary in this matter as the courts simply have to positively evidence the criminal court's subject matter jurisdiction or dismiss the matter.
JURISDICTIONAL STATEMENT
   The USDC Xxxxxxxxx District of Xxxxx issued judgment against John in 2008. No positive evidence of the criminal court's subject matter jurisdiction was ever established as required by statute or law. John filed a Rule 12(b) motion in the Xxxxxxxx District of Xxxxxxxx, where he is currently detained, due to the lack of proper factual and legal evidence to support federal subject matter jurisdiction. The Northern district court denied the Rule 12(b) motion August 14, 2013. A timely Notice of appeal was filed in this case.
   This Court has jurisdiction over this matter pursuant to 28 USCS Sec. 1291.
ISSUES PRESENTED
1. WHETHER THE INITIAL CRIMINAL JUDGMENT, BEING AN ULTRA VIRES ONE, CREATES A MISCARRAIGE OF JUSTICE BECAUSE THE DISTRICT COURT REFUSES TO ADDRESS JOHN 'S DIRECT CHALLENGE TO SUBJECT MATTER JURISDICTION?
Suggested Answer: Yes, an ultra vires judgment creates a miscarriage of justice when a court refuses to address challenges to subject matter jurisdiction. Rule 12(b) is the proper tool to raise this challenge and the challenge cannot be waived, forfeited or time barred and the court creates a manifest miscarriage of justice if subject matter jurisdiction is not clearly established.
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STATEMENT OF THE CASE
   John  for was originally charged and sentenced to a term of imprisonment of 60 months for violations of 21 USCS Secs. 841 (a)(1), and (b)(1)(A)(iii) and an additional count for possession of firearms being located in the house.  
   John filed a Rule 12(b)(2) motion to dismiss based upon the criminal courts failure to positively establish its subject matter jurisdiction over the federal acts alleged to have been committed by John .
   On 8/14/2013 the district court denied John 's motion claiming “Defendant's motion is really a Section 2255 motion that is out of time.” and “If, in substance, a claim fails within the scope of Sec 2255(a), it should be treated as such regardless of any 'inventive captioning' by the prisoner.”
   John  now files this appeal due to the district court's continued miscarriage of justice by failing to adhere to the long standing judicial requirement that “when challenged, subject matter jurisdiction must be positively evidenced on the court records or the matter shall be dismissed”. The court also erred by claiming that John  created an 'inventive caption” for his Rule 12(b)(2)  motion when in fact, said claim by John  was based upon the Federal Rules of Procedure as Rule 12 (b) thus permitting the motion and further requires a response regardless of when filed.
SUMMARY OF THE ARGUMENT
      John argues that an ultra vires judgment was entered by the district court for want of subject matter jurisdiction as no positive evidence exists in the criminal court. John further claims the court erroneously claims that John created the claim despite Rule 12 (b) clearly allowing the challenge as well as including an exception to any form of statute of limitations restricting said claim.
   Accordingly, John is entitled to relief and asks this court to remand this matter back to the district
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court with instructions to positively evidence the original criminal courts subject matter jurisdiction with facts and not mere bare unfounded conclusions or dismiss the original criminal judgment and order John 's release for want of subject matter jurisdiction.
LEGAL ARGUMENT
Standard of Review: Court errors are reviewed under the abuse of discretion standard. Koon v United States, U.S. No 94-1664 (1996)
   The District Court's Order should be deemed an ultra vires and creates a fundamental miscarriage of justice requiring mandatory correction by this court.
   “The challenge in this case goes to the subject-matter jurisdiction of the [district] court and hence [it's] power to issue the order.” United States v Catholic Conference v Abortion Rights Mobilization Inc., 487 U.S. 72, 77 (1988). Thus, the “question is, whether … [the district court's] action is judicial or extra judicial, with or without the authority of law to render [the] judgment,” Rhode Island v Massachusetts, 37 U.S. (12 Pet) 657, 718 (1838), and to issue the order.
   Subject matter jurisdiction means “'the courts' statutory or constitutional powers to adjudicate the case,” United States v Cotton, 535 U.S. 625, 630 (2002), quoting Steel Co. v Citizens for a Better Environment, 523 U.S. 83, 89 (1998); Rhode Island v Massachusetts, at 718.
   Jurisdiction is the power to hear and determine the subject matter in controversy between parties to a suit, to adjudicate or exercise any judicial power over them. Reynolds v Stockton, 140 U.S. 254, 268 (1891)
   Jurisdiction may be defined to be the right to adjudicate concerning the subject matter in a given case and “subject matter limitations on federal jurisdiction serve institutional interests by keeping federal
courts within the bounds the Constitution and Congress have prescribed.” Ruhrgas AG v Marathon Oil
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Co., 526 U.S. 574, 583 (1999)
   Federal Courts are courts of limited jurisdiction … Jurisdiction of the lower federal courts is further limited to those subjects encompassed within a statutory grant of jurisdiction.” Insurance Corp of Ireland Ltd. V Compagnie des Bauxite de Guinea, 456 U.S. 694, 701 (1982); Kline v Burke Construction Co., 260 U.S. 226, 234 (1922). “All lower federal courts derive their jurisdiction wholly from the authority of Congress” United States v Hudson & Goodwin, 11 U.S. 32, 33 (1812); United States v Hall, 98 U.S. 343, 345 (1879); United States v Wilterberger, 18 U.S. 76, 95-105 (1820)
   Without jurisdiction the court cannot proceed at all in any cause … and when it ceases to exist, the only function of the court id that of announcing the fact and dismissing the cause.” Steel, 523 U.S. at 94, quoting Ex parte Mccardle, 74 U.S. (7 Wall) 506, 514 (1869); Willy v Coastal Corp, 503 U.S. 131, 137 (1992) Lack of jurisdiction precludes further adjudication.
   The Supreme Court has mandated, repeatedly, “the requirement that jurisdiction be established as a threshold matter 'springs from the nature and limits of the judicial power of the United States' and is 'inflexible and without exception.'” Steel, 523 U.S. at 94-95 quoting Mansfield C & L.M.R. Co v Swan, 111 U.S. 379, 382 (1884); See also Ins Corp 456 U.S. at 702.
Because subject-matter jurisdiction 'involves a court's power to hear a case, [and thus] can never be forfeited or waived … correction [is mandatory] whether the error was raised in district court or not. U.S. V Cotton, 535 U.S. at 630 (citation omitted); Steel, 523 U.S. at 94-95 (citing cases).
   When a district court did “not have subject-matter jurisdiction over the underlying action … [its] process[es] [are] void and an order of [punishment] based [thereupon] … must be reversed.” Cath. Conf., 487 U.S. at 77; Willy, 503 U.S. at 139. “When a court of the United States undertakes, by its own process … to punish a man … [respecting] an order which that court had no authority to make itself, being without jurisdiction, is void, and the order punishing … is equally void.” Ex parte Fisk, 113 U.S.
713, 718 (1885).  
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   A “court 'has jurisdiction to render a particular judgment only when the offense charged is within the class of offenses placed by the law under its jurisdiction.'” Bowen v Johnson, 306 U.S. 19, 24.
   In this matter, no legal evidence of the district court’s subject matter jurisdiction exists on the court record and, because John has perfected his challenge to subject matter jurisdiction, John is entitled to relief under the law. 

CONCLUSION
   In conclusion, John claims he is entitled to have this appeal granted, the lower district court to be instructed to positively evidence every single prong of the original criminal courts subject matter jurisdiction to remove the complete miscarriage of justice imposed and to remove the current un-evidenced subject matter jurisdiction resulting in an ultra vires act that has caused punishment upon John  in want of subject matter jurisdiction.
                                                                                                   Respectfully Submitted,
Date:                                                                                          JOHN DOE
                                                                                                   123 Main St
                                                                                                   Anytown, MI 12345
CERTIFICATE OF SERVICE
   I, JOHN DOE, do hereby certify that on this _____ day of _________________, did serve upon the opposing party a true and complete copy of this Appellate Brief using first class mail to their address of record.                                                              
                                                                                                   _______________________________
                                                                                                                   JOHN DOE                                   
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