Affidavits

Duke v. Bruce Independent School Dist (S. D. 1959) 96 N.W.2d 172 – Affidavits are not pleadings ; and where defendants answer contained a general denial, plaintiffs’ supporting allegations could not be deemed established because defendants answering affidavit did not specifically deny allegations in plaintiffs affidavit.

Frunzar v. Allied Property and Casualty Ins. Co. (Iowa 1996)  548 N.W.2d 880 Professional statements of litigants attorney are treated as affidavits, and attorney making statements may be cross-examined regarding substance of statement.

Porter v. Porter (N.D. 1979 ) 274 N.W.2d 235 – The practice of an attorney filing an affidavit on behalf of his client asserting the status of that client is not approved, inasmuch as not only does the affidavit become hearsay, but it places the attorney in a position of witness thus compromising his role as advocate.

Deyo v. Detroit Creamery Co (Mich 1932) 241 N.W.2d 244 – Statutes forbidding administering of oath by attorney’s in cases in which they may be engaged applies to affidavits as well. 

McChain v. City of Fond Du Lac (Wis 1959) 96 N.W.2d 607 – An affidavit on information and belief is an anomaly, and is not affirmance on knowledge and is not proof which would be admitted in evidence on trial of the issues, and the most it does is to affirm that the Affiant was informed and believed as fact to be true.

Hubka v. Pennfield Twsp (Mich 1992) 494 N.W.2d 800 – Affidavit that failed to state that “Affiant was competent to testify” violated court rules. MCR 2.119(B)(1)(c)

Michigan Trust Co v. Luton (Mich 1934) 255 N.W.2d 351 – Affidavits properly sworn to are valid even though not signed by Affiant.

Miller v. Palo Alto Board of Sup’rs (Iowa 1957) 84 N.W.2d  38 - Purpose of Jurat is to prove oath was administered.

Winsett v. Donaldson (Mich 1976) 244 N.W.2d 355 – Statements in affidavits that are not rebutted by opposing party’s affidavit or pleadings may be accepted as true by the trial court.

Young v. First Bank of Bellevue (Neb 1994)516 N.W.2d 256 - Statements in affidavits as to opinion,  belief, or conclusions of law,  are of no effect.

General Motors Acceptance Corp v. Sutherland (Neb 1923) 241 N.W.2d 281 - Generally, omission of seal on affidavit is not fatal.

Fortier v. Newman (Minn 1956) 78 N.W.2d 382 - Affidavits are inadmissible for purpose of impeaching verdict

Saturini v. Saturini   (Minn 1961) 110 N.W.2d 480 - Although made under oath, affidavit is ordinarily not considered competent evidence because of lack of opportunity to cross-examine Affiant.

Erdman v. National Indem Co  (Neb 1966) 141 N.W.2d 753 - Affidavit may be used to impeach officer’s return on service of summons.

Brewster v. F.C. Russel Co (S.D. 1959) 99 N.W.2d 42  & Matter of Estate of Eberle (S.D 1993)  505 N.W.2d 767 - Affidavits are not subject to cross-examination and they combine facts and conclusions and unintentionally, or sometimes even intentionally, may omit important facts or give a distorted picture of them, and they are unsatisfactory as evidence.

